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Abstract: This paper took into consideration a recent ruling of 
the Court of Justice of the European Union, i.e. the K.B. and 
F.S. case where through a preliminary appeal it attempted to 
shed light on the rights of the defense in European procedural 
law. Defense rights and effective remedies is a topic that has 
been under discussion for years without European jurisprudence 
taking a concrete position on the matter and above all with 
regard to the relevant directives on the matter. The 
consequences are precise both at a national but also 
supranational level. The final objective is the greater protection 
of the rights of the suspect/accused within a context of 
protection of rights that further evolve and within the evolution 


of European procedural law. 
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Introduction 

The rights of the defense and the ex officio detectability of a 
case in the criminal field are topics that until now were 
discussed in national law. The last few years and especially after 
the adoption of the Charter of the Fundamental Rights of the 
European Union (CFREU) are part of rulings of the Court of 
Justice of the European Union (CJEU). 

This work stops at a recent ruling of the CJEU in K.B. and F.S 
case of 22 June 2023!'. In this case we try to investigate some 
legislative gaps that have to do with procedural rights. Rights 
that are perhaps covered by EU law. The case dealt with the 
methods of violation of fair trial rights and in particular with the 
rights of defense and the procedural sanctions that are applied. 
The Procedural Rights Directives (PRD) (Riehle, Clozel, 2020) 
were a revolutionary step towards the European integration of 
European procedural law and the protection of defense rights. 
An evolution also of the law that regulates minimum rights as a 


1CJEU, 22.6.2023, K.B. and F.S. (Relevé d’office dans le domaine pénal), C- 
660/21, ECLI:EU:C:2023:52, not yet published. 
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guarantee for suspects and/or defendants in criminal proceedings 
from the beginning to the end of the relevant case (Klip, 2019). 
Rights of the defense which present themselves as a means 
where the CJEU has evolved its competence in criminal matters 
also affirming the rights of the subjects involved in criminal 
proceedings?. 

The PRD are referred to as consequences that arise from 
violations of one or more rights that are provided for. In this 
regard, legislative gaps are filled through interpretations that 
come from the CJEU. Interpretations that the CJEU has shown 
relative reluctance by precisely defining the procedural 
sanctions and the related support of a plastic nature. 

The open debate and the need for a precise framework of related 
remedies and procedural sanctions guarantee the useful effect of 


defense rights within the EU (Liakopoulos, 2020). 


What is the legal context of the case in question? 

The case under investigation developed through a request for a 
preliminary ruling which was initiated by the Tribunal 
Correctionnel of Villefranche-sur-Sa6ne in relation to the 
criminal proceedings against the K.B. and F.S. who were 
accused of stealing fuel. 


In this regard: 


2CJEU, 15.10.2015, Covaci, C-216/14, ECLI:EU:C:2015:305, published in the 
electronic Reports of the cases. 
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“(...) the defendants, on 21 March 2021, were spotted by some judicial police 
officers while they were inside a commercial car park. At that location, a 
heavy vehicle was found with an open tank and some jerry cans nearby. The 
suspects (...) were arrested and handcuffed, following unsuccessful escape 
attempts. Immediately afterwards, the judicial police officers started an 
investigation for a flagrant crime, according to the provisions of Art. 53, first 
paragraph, of the Code de Procédure Pénale (CPP) (...)”?. 


K.B. and F.S. are not informed of their rights and the judicial 
police officers continued the relevant interrogation, violating 
what is provided for by art. 63-1 CPP*. Furthermore, a police 
officer who conducted the relevant search of the suspected 
vehicle did not inform the suspects of their rights. As the search 
continued, items were found that were linked to the theft of the 
fuel. After the Public Prosecutor was informed about the case 
and not before the search, as well as the related arrest of the 
suspects, they were informed of the relevant rights according to 
Art. 63-1 CPP including the right to remain silent as well as not 
to incriminate oneself>. 

In the Tribunal Correctionnel of Villefranche-sur-Saéne, the 


judge in charge, i.e. the referring judge, noted that during the 


3See Article 53 CPP which affirms that: “1. Est qualifié crime ou délit flagrant, le 
crime ou le délit qui se commet actuellement, ou qui vient de se commettre. Il y a 
aussi crime ou deélit flagrant lorsque, dans un temps trés voisin de l’action, la personne 
soupconnée est poursuivie par la clameur publique, ou est trouvée en possession 
d’ objets, ou présente des traces ou indices, laissant penser qu’elle a participé au crime 
ou au délit. 2. L’enquéte de flagrance menée 4 la suite de la constatation d’un crime 
ou d’un délit flagrant ne peut se poursuivre pendant plus de huit jours (...)”. 

4Article 63-1 CPP affirms that: “1. La personne placée en garde a vue est 
immédiatement informée par un officier de police judiciaire ou, sous le contréle de 
celui-ci, par un agent de police judiciaire, dans une langue qu’elle comprend, le cas 
échéant au moyen du formulaire prévu au treiziéme alinéa: [...] 3° Du fait qu’elle 
bénéficie: [...]-du droit, lors des auditions, aprés avoir décliné son identité, de faire 
des déclarations, de répondre aux questions qui lui sont posées ou de se taire (...)”: 

5CJEU, 22.6.2023, K.B. and F.S., C-660/21, op. cit., par. 17-18. 
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preliminary investigations, violations of the defendants' rights of 
defense were noted. First of all, they were not informed of the 
right to remain silent and not to make statements which were 
self-evident in the judicial police. The judge a quo observed the 
violation of Art. 63-1 CPP as well as Articles 3 and 4 of 
Directive 2012/13 on the right to be informed®. According to 
French law and not only, this violation meant the annulment of 
the following acts, 1.e. the search of the vehicle and the arrest of 
the accused’. 

An important element was the ownership of the right relating to 
procedural nullities and violations of the rights of the defence. 
According to French law, acts relating to the discoverability of 
rules that are violated are null and void. And in our case these 
are important rights that concern the defense. The distinction 
between “nullité textuelles” and “substantielles” was also noted. 
The “nullité textuelles” are verified through the law which is 
connected with the sanction of nullity of any formal type 
(Bouloc, 2021). Instead those “nullité substantielles” which are 
regulated by Art. 171 CPP® refer to the related violations of 


provisions of a substantial nature of the French code of criminal 


6Directive 2012/13/EU of the European Parliament and of the Council of 22 May 
2012 on the right to information in criminal proceedings OJ L 142, 1.6.2012, p. 1-10. 

7Cour de Cassation, Chambre Criminelle, 15 octobre 2003, n. 03-82.683: 
https://www. legifrance.gouv.fr/juri/id/JURITEXT000007069 124 

8See Art. 171 CPP which affirms that: “Il y a nullité lorsque la méconnaissance 
dune formalité substantielle prévue par une disposition du présent code ou toute autre 
disposition de procédure pénale a porté atteinte aux intéréts de la partie qu’elle 
concerne (...)”. 
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procedure thus determining a relative prejudice for the parties. 
The “nullité substantielles” are divided among themselves 
according to the interests of protection and specifically into 
“nullité de ordre public” and “de ordre privé”. As regards public 
order, they are detected for violations of rules that have to do 
with jurisdiction, i.e. the competence, organization and 
composition of the judge and/or for the procedure that refers to 
the conduct of hearings, the forms and terms of appeal. At the 
same time, a demonstration of grief is not requested (Ambroise- 
Castérot, Renucci, 2023) and so they are part of the official 
detectability (Gare, Ginestet, 2023). On the contrary, the 
remaining ones are carried out to sanction violations that harm 
the interests of the person who is interested as a suspect. This 
type of nullity necessarily demands the interest of a procedural 
document which is vitiated and then annulled. 

In relation to our case, the applicability of Art. 385 CPP which 
establishes the exceptions of procedural nullity and failure to 
notify the rights that are raised by the interested parties and their 
lawyers, is addressed. In particular, we note a related ruling 
from the Court de Cassation regarding the interpretation of a 
rule which prohibits a judge of merit from automatically finding 
nullity of a private order. Thus the judge finds ex officio the 


nullities concerning the competence and composition of the 
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panel’. 
Especially, Art. 385 was interpreted by the French college: 


“(...) in the opinion of the referring judge, contrary to Union law (...) to 
guarantee the useful effect of the Directive and the principles of equivalence 
and effectiveness of EU law”. 


The deciding judiciary should be able to automatically detect 
violations of EU law and impose the resulting procedural 
sanctions. Such an approach would guarantee adequate 
protection of the rights of the accused even and above all when 
the latter is not able to do so independently’. 
In this regard, the Villefranche-sur-Sadne court also took into 
consideration the Peterbroek decision and the related 
jurisprudence of the CJEU which has to do with the matter of 
procedural autonomy of the Member States!'. The judge a quo 
observed in this regard “unfair terms in contracts stipulated with 
consumers”. He has recognized, within the national courts, the 
power to automatically declare the nullity of national provisions 
in violation of EU legislation. The legal position of the suspect 
or accused in a criminal proceeding is similar to that of the 
consumer, since both are in a position of weakness towards their 
counterparts (Bobek, 2012; Biondi, Gentile, 2019)!?. 
The Criminal Court of Villefranche-sur-Sa6ne thus decided to 
suspend the proceedings and to ask the CJEU via preliminary 
~ 9Cour de Cassation, Chambre Criminelle, 6 février 2018, n. 17-82.826. 

10CJEU, 22.6.2023, K.B. and F.S., C-660/21, op. cit., par. 21-22. 


11CJEU, 14.12.1995, Peterbroeck, C-312/93, ECLI:EU:C:1995:437, I-04599. 
12CJEU, 22.6.2023, K.B. and F.S., C-660/21, op. cit., parr. 23-24. 
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ruling the compatibility of Art. 385 CPP and the related Articles 
3 and 4 of the Directive 2012/13/EU, Art. 7 of Directive 
2016/343/EU as well as Article 48 CFREU. The French criminal 
tribunal asked whether the prohibition that was imposed on the 
national judge regarding the ex officio disclosure of the failure 
to notify the right to remain silent when the suspects were 
arrested and the late notification of this right meant the 
annulment of the relevant proceedings that complies with EU 


law. 


What did the CJEU decide? 

The CJEU, through the preliminary ruling, modified the legal 
parameters of reference, thus establishing national law which 
does not allow judges to automatically detect violations of the 
suspect's right, especially to be informed of his rights which 
does not violate EU law. The suspect was guaranteed the right to 
the precise and effective possibility of having a lawyer. 

The CJEU decided this way because on the one hand they took 
into absolute consideration the Directive which required 


Member States: 


“(...) to provide a remedy against the violation of the rights contained therein. 
It does not however regulate the methods with which this remedy must be 
exercised, in light of the principle of procedural autonomy of the Member 
States” }3, 


13CJEU, 16.12.1976, Rewe, C-33/76, ECLI:EU:C:1976:188, 1-01989, par. 


5:“(...) the principle of procedural autonomy of the Member States, in the absence of 
a specific community regulation, is the internal legal system of each Member State 
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It recognizes this (apparent) lack of protection within the 
Directive, reminding the referring judge that it was the intention 
of the European legislator to leave a wide margin of maneuver 
to national parliaments. Art. 8 of the Directive, furthermore, 
does not provide for the methods and terms with which 
investigated or accused persons can assert a violation, nor any 
procedural consequences. Therefore, there is, at a regulatory 
level, no reference to the power of the judge of merit to detect 
ex officio a violation of the right to be informed!*. The French 
legal system provides a remedy against potential violations of 
the right to be promptly informed. From the combined 
provisions of Articles 63-1, co. 3, 63-4-1 and 385 CPP, the 
accused or investigated persons, as well as, possibly, their 
lawyer, have the right to assert, by any means and at any time, 
between their submission to police custody and the presentation 
of the defense on the merits, any violation of the obligation to 
promptly inform investigated or accused persons of the right to 
remain silent!>. As can be understood according to the judges, 


after the reform that was made by the national legislators, the 


which designates the competent judge and establishes the procedural methods of 
judicial actions aimed at guaranteeing the protection of the rights due to individuals 
under directly effective community rules, methods which cannot, of course, be less 
favorable than those relating to similar actions of the national procedural system 
(...)”. It is the Directive itself, in art. 8 to recall the internal procedural systems, 
establishing that the right to challenge any violations must be provided according to 
the procedures of national law. 

14CJEU, 22.6.2023, K.B. and F.S., C-660/21, op. cit., parr. 38-39. 

ISCJEU, 22.6.2023, K.B. and F.S., C-660/21, op. cit., par. 42. 
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internal legislation is now precise according to the EU and to 
Articles 8 of the Directive and 47 CFREU. 

What did not surprise us was the fact that also on this occasion 
the CJEU took into consideration the jurisprudence coming from 
the European Court of Human Rights (EctHR). The rights of fair 
trial arguing that the violation of the right of the 
suspects/accused to being informed of one's rights is relative to 
the presence of factors that have to do with the relevance of the 
declarations at the evidentiary level. This is a vision where the 
effective remedy and the presence of a lawyer exist at the same 
level. 

The CJEU argued that according to Articles 3, 4 and 8 lett. 2 of 
the Directive and Articles 47 and 48 CFREU: 


“(...) a national legislation, which prohibits the judge of merit to ruling in 
criminal matters from automatically noting”, 


for the purposes of annulment of the proceedings, produces the 
violation of the obligation incumbent on the competent 
authorities, by virtue of the aforementioned articles 3 and 4, to 
promptly inform suspected or accused persons of their right to 
remain silent, where such suspected or accused persons have not 
been deprived of the concrete and effective possibility of 
accessing a lawyer in accordance with Article 3 of Directive 
2013/48'°, if necessary by using the legal aid under the 

16Directive 2013/48/EU of the European Parliament and of the Council of 


22 October 2013 on the right of access to a lawyer in criminal proceedings and in 
European arrest warrant proceedings, and on the right to have a third party informed 
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conditions provided for by Directive 2016/1919, and if they 
have had, as well as, where applicable, their lawyer, the right to 
access their file and to assert this violation within a reasonable 
time, pursuant to the aforementioned Article 8, paragraph 2, of 
Directive 2012/13 (Picod, Van Droogbenbroeck, 2020). 

In practice the judges of the CJEU are distanced from the 
conclusions of the Advocate General Pikamaé which was based 
on substantive issues, i.e. on the recognition that the judges of 
merit of the Member States who have to deal with ex officio 
admissibility and violations of rights of defence'’. Particularly, 
the Advocate General referred to a long and rich jurisprudence 


of the ECtHR arguing that: 


“(...) a legal basis for a solution of this invoice (...) cannot be found either in 
the ratio of the Directive, which protects the procedural autonomy of the 
Member States, nor within the general principles of equivalence and 
effectiveness of EU law (...)”. 


In French law, starting from 2021 a procedural consequence, 
deriving from the violation of the prerogatives provided for in 
the Directive, is foreseen, i.e. the evidentiary unusability of the 
statements made by the suspect or accused. 

The Advocate General observed whether it is necessary and also 
opportune to introduce into EU law the relative power of judges 
to automatically detect related violations of the rights of the 


defence, thus “lightly” rejecting the requests of the French 


upon deprivation of liberty and to communicate with third persons and with consular 
authorities while deprived of liberty, OJ L 294, 6.11.2013, p. 1-12. 

17CJEU, 22.6.2023, K.B. and F.S., C-660/21, Conclusions of the Advocate 
General Pikamaé, ECLI:EU:C:2023:498. 
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judge. 


Some effective rights in criminal law of the EU. A debate not 
yet concluded 

The CJEU addressed European procedural law!* as well as its 
consequences having to do with the violation of the rights of 
defense which are part of the Procedural Rights Directives!’. 

The judge a quo took into consideration the relative modalities 
that deal with the violation of a right to a fair trial and above all 
of the rights to be informed and to remain silent, not to 
incriminate oneself by asserting the type of procedural sanction 


of application. 


18CJEU, 22.6.2023, K.B. and F.S., C-660/21, op. cit., par. 29. “Cette demande 
porte ainsi sur les conséquences que le juge du fond doit, le cas échéant, tirer du 
caractére tardif de ladite information lorsque celui-ci n’a pas été invoqué par ces 
personnes ou leur avocat dans le délai fixé par le droit de l’Etat membre concerné 
Gre ee 

19Directive (EU) 2010/64 of the European Parliament and of the Council, of 20 
October 2010, on the right to interpretation and translation in criminal proceedings, in 
OJ, 26 October 2010, L 280/1; Directive (EU) 2012/13 of the European Parliament 
and of the Council of 22 May 2012 on the right to information in criminal 
proceedings, in OJ, 1 June 2012, L 142/1; Directive (EU) 2013/48 of the European 
Parliament and of the Council of 22 October 2013 on the right of access to a lawyer in 
criminal proceedings and European arrest warrant proceedings, on the right to have a 
third party informed at the time of the deprivation of personal liberty and the right of 
persons deprived of personal liberty to communicate with third parties and with 
consular authorities, OJ EU, 6 November 2013, L 294/1; Directive (EU) 2016/343 of 
the European Parliament and of the Council, of 9 March 2016, on strengthening 
certain aspects of the presumption of innocence and the right to be present at trial in 
criminal proceedings, in OJ, 11 March 2016, L65/1; Directive (EU) 2016/800 of the 
European Parliament and of the Council, of 11 May 2016, on procedural guarantees 
for minors suspected or accused in criminal proceedings, in OJ, 21 May 2016, L 
132/1; Directive (EU) 2016/1919 of the European Parliament and of the Council of 26 
October 2016 on the provision of legal aid for suspects and accused persons in 
criminal proceedings and for persons sought in connection with enforcement 
proceedings of the European arrest warrant, in OJ EU, 4 November 2016, L 297/1. 
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The directives on the rights of defense also have a very 
important “problem” in our opinion since the consequences 
resulting from violations of the rights provided for are not 
defined (Caianiello, 2014; Klip, 2018; Costa Ramos, Luchtman, 
Muntenau, 2020). The European legislator has outlined in detail 
the substantial contents that have to do with the fundamental 
prerogatives of the suspect/accused in a criminal proceeding but 
has not analyzed in detail the content of the articles that deal 
with the implementation remedies in the ABC Directives”? of 
violations. In particular, the supranational conditores are very 
limited in terms of establishing a terminology that is similar to 
all directives and those under investigation or accused in 


criminal proceedings. These are able: 


“(...) to have effective remedies under the law national in case of violation of 
rights (...)”2!. 
Therefore, as we understand, there is no right without the 
relevant remedy (Soo, 2016). And it cannot speak of effective 
law regarding the rights of the defense where the national 
legislators have implemented the relevant directives and at the 
same time the national legal systems have not provided in a 
more than precise way a remedy in the event of violation by the 

20The ABC directives refer to the Council Resolution of 30 November 2009 on a 
roadmap for strengthening the procedural rights of suspected or accused persons in 
criminal proceedings, in OJ, 4 December 2012, C 295/1. 

21See in particular Art. 12 of Directive (EU) 2013/48. Art. 8, co. 2 of Directive 
(EU) 2012/13 states: “Member States shall ensure that suspected or accused persons 
or their lawyers have the right to challenge, in accordance with the procedures of 


national law, any refusal by the competent authorities to provide information on 
referred to in this Directive or any failure to communicate them (...)”. 
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national authorities of the foreseen rights. This is an important 
gap but perhaps we can say that there was no precise internal 
trace, perhaps because EU law is respected absolutely and 
another step of internal rules was not needed. But is it so? Let us 
not forget that the procedural remedy includes two distinct 
categories of procedural consequences, namely sanctions and 
appeals. The sanctions have to do with the legal consequences 
that arise from the violation of rights. Thus the act that is formed 
in violation of one of the rights of the defense is inadmissible, 
null and unusable. As regards appeals, there is a clear reference 
to the person subjected to investigations and to the accused and 
his lawyer to appeal to the relevant judicial authority to contest 
the validity of an act that is flawed. 

The right to an effective remedy of the rights of the defense has 
a double value. On the one hand, it guarantees the owner of the 
right that he has the possibility to contest the document which is 
flawed and when the defect is identified that the relevant 
sanction will be foreseen. 

Going deeper into the Directive which was the subject of 
investigation for the CJEU and in particular to Art. 8, letter. 2 


that provides in this regard the followings: 


“(...) suspected or accused persons or their lawyers have the right to 
challenge, according to the procedures of national law, any refusal of the 
competent authorities to provide the information referred to in this Directive 
or the any failure to communicate them”. 
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However, if you read carefully, there is no reference to the type 
of effect that the refusal and failure to communicate the right to 
remain silent must have?*. According to procedural autonomy, 
the adaptation of national criminal procedures to supranational 
regulations is a topic that in each state followed in a different 
way but with a unique result, i.e. respect for the EU. National 
law is left with the task of adapting European legislation and 
defining the methods in which people are subjected to the 
relevant investigations and the accused have the right to 
challenge a flawed act and the necessary consequences of a 
procedural nature without the guidelines and the objectives to be 
achieved and followed (Soo, 2017). 

The CJEU also offered guidance on the subject, highlighting the 
consequences of giving notice that is not timely, as well as the 
related right to remain silent and_ self-incrimination as 
appropriate matters in line with EU law. The CJEU did not 
decide on the issue but focused on a more formal and less 
interpretative, substantive position. The position was limited to 
whether or not the possibility exists in national law to challenge 
an apparently flawed act. 

Thus in this regard Articles 63-1, co. 3, 63-4-1 and 385 are 


interpreted as requiring investigated or accused persons and 


22See also the Proposal for a Directive of the European Parliament and of the 
Council on the right of access to a lawyer in criminal proceedings and on the right to 
communicate upon arrest of the European Commission of 8 June 2011 COM(2011) 
326 final, (art. 13, lett. 3). 
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their lawyer to assert any violation of the obligation to inform 
the right to remain silent and not to incriminate themselves”>. 
Moreover, it is supported by the CJEU that the French 
legislation is not in conflict with the law of the EU and the 
suspects have the opportunity to contest the related violations of 
their rights from the moment that the arrest until the moment it 
arrives at the hearing foresees a sanction of nullity when the act 
is actually challenged”. 

The CJEU followed this path which was not surprising also 
because French law is compliant and precise with EU law. On 
the other hand, the request for a preliminary ruling that was 
made by a judge a quo has a limiting nature according to the 
French tradition. It was not done, rectius formulated in an open 
manner and by asking the CJEU for a preliminary ruling. Thus 
the judge a quo suggests that the envisaged sanction was in 
practice a topic that could be resolved in a future debate at 
internal level and that it had nothing to do with EU law 
(Murbach-Vibert, Payen, 2018). 

If the CJEU took another position of an affirmative nature, 
nullity was introduced ex officio within the EU as a 
consequence from the violation of rights according to Directive 


2012/13. Perhaps therefore the Advocate General did not take a 


23CJEU, 22.6.2023, K.B. and F.S., C-660/21, op. cit., par. 42. 
24CJEU, 22.6.2023, K.B. and F.S., C-660/21, op. cit., par. 38-43. 
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position that determined*> the consequences having to do with 
the criminal procedural systems of Member States by 
highlighting the existing differences of each state. But on the 
other hand, this path was also very theoretical and without 
resolving the topic of the question that was essentially asked. 
The indications that are given by the Advocate General 
concerned the procedural consequences that are widespread in 
the EU Member States (Caianiello, 2017). Formal defects are 
now part of violations of the rights of defense and fall outside 


the spirit of the Directive of the EU (Klip, 2019). 


Nullity as a practice 

The road of the CJEU also allows us to reflect and say that the 
nullity that can be detected ex officio as a remedy of a 
procedural nature is very serious for the judicial system of the 
Member States of the EU (Caianiello, 2017). Thus the internal 
judicial machinery escapes the path of the CJEU and the form of 
a remedial deterrence, i.e. the adoption of remedies of a rigorous 
nature, inflexible to violations of the rights of the defense 
(Levinson, 1999; Starr, 2008; Soo, 2017; Caianiello, 2017; 
Murbach- Vibert, Payen, 2018). 

The CJEU rejected the arguments of the French judge a quo but 


also refused to define the procedural consequences that arise 


25CJEU, 22.6.2023, K.B. and F.S., C-660/21, Conclusions of the Advocate 
General Pikamaé, op. cit., parr. 86-88. 
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from the protection of rights as provided for by Directive 
2012/13. According to the CJEU, EU law provides interested 
parties with the right/power to challenge acts that are potentially 
flawed. Adding that for the European judge the 
investigated/accused person must have the right to be assisted by 
a lawyer in a precise, effective manner. 

However, the fundamental problem remains for the CJEU. The 
strengthening of prerogatives in an area where guarantees pre- 
exist makes us think that Directive 2013/48 is part of the acquis 
communataire. Additionally, according to the 2019 Commission 
Report it is 


“(...) implemented by all Member States with sufficiently satisfactory results 
(...)” (Cervellera, Parizot, 2022)*°. 


Thus there is no step forward and towards greater protection of 
the rights of the defense but not even a return to the past (Klip, 
2018). What interests us is that the discussion remains open on 
the outcome of the evidence collected by the relevant authorities 
and in the case of violation to be informed regarding the right to 
remain silent and not to incriminate oneself. 
The case under investigation makes us think that procedural 
sanctions attempt to define the model of the form that must be 
26See the Drafting of the Commission to the European Parliament and the 
Council on the implementation of Directive 2013/48/EU of the European Parliament 
and of the Council of 22 October 2013 on the right of access to a lawyer in criminal 
proceedings and enforcement proceedings of the European Arrest Warrant, on the 
right to inform a third party upon deprivation of liberty and on the right of persons 


deprived of liberty to communicate with third parties and with consular authorities, of 
26 September 2019, COM(2019) 560 final. 
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followed according to similar situations that the spirit of the 
decision in question allows. We immediately notice the 
establishment of the harmless test that must be done given that 
the European judge must be informed (Caianiello, 2014) and 
must control the prejudice of the determination of the 
prerogatives on the suspect. At the time of the sanction, the 
violation actually caused damage to the person being 
investigated and to the accused. According to the principle of 
proportionality, it is requested that the adoption of acceptable 
measures are suitable and less restrictive. The individual cannot 
be limited to his own freedom of action since the related 
necessary limit comes from the public interest (Kostoris, 2018). 
Thus we can linearize some categories of a macro nature among 
the violations and according to the severity that correspond to 
the sanctions of a proportional nature. If the violation has to do 
with an injury to the position of the suspect, at the same time the 
prejudice is disproportionate to the objective it must achieve and 
the irregular acts must be sanctioned. The sanction is measured 
according to the procedural law that is violated when the 
purposes pursued by the same act are achieved (Costa Ramos, 
Luchtman, Muntenau, 2020). 

The irregularities are not remedied. The subject finds himself in 
the previous situation of respecting the missing precept (Klip, 


2018). The violations affecting the evidence are then identified. 
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Thus the sanction is based on non-compliance with the 
exclusion of the test and infringements inhibit the entire 
proceeding. Of course, these are extreme cases where the 
violations are systematic and the procedural prerogatives of the 
suspect/trial will be concluded on different occasions. 

Let us also not forget the jurisprudence of the ECtHR and the 
overall fairness of the proceedings (Samartzis, 2021). Procedural 
fairness as a whole is used to identify irregularities in national 
proceedings of the rights guaranteed according to Art. 6 ECHR 
except the categories of remedies resulting from violation of the 
rights of the defence. It is noted that the adoption of the practice 
of not sanctioning violations of the procedural prerogatives of 
the suspects/accused determines that the overall fairness of the 
proceedings determines the existence of factors that have a 
compensatory nature (Villiger, 2023)*’. The elements that lead 
to irregularities make the process fair overall but without 
sanction (Goss, 2023). 

Such positions attempt a model that is followed by the 
jurisprudence of the CJEU and similar situations in the 
proceedings a quo. The violation of the right to inform the 
suspects/defendants and to remain silent and not to incriminate 
themselves allows the sanction to consist of the evidence 


collected and as a consequence of the failure to notify. This 


27ECtHR, 13 September 2016, Ibrahim v. United Kingdom; 9 November 2018, 
Beuze v. Belgium; 15 December 2011, Al-Khawaja and Tahery v. United Kingdom. 
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evidence is collected illegally in the case under investigation 
(Panzavolta, Maes, 2022)*8. The CJEU also referred in our case 
to the probative value that the violations will have during 


criminal proceedings’. 


Concluding remarks 

The rights of defense in European procedural law are newly 
brought into question through the K.B. and F.S ruling where the 
CJEU tried to enhance the principle of autonomy of the Member 
States based on an interpretation that is literal to Art. 8, letter. 2 
of Directive 2012/13 thus confirming that it does not wish to 
intervene in the topic of sanctions resulting from the violation of 
the Procedural Rigths Directives. The Euro-unitary road 
consensus has maintained the status quo towards greater 
protection of the prerogatives of suspects/defendants in criminal 
proceedings. 

This position did not call into question the evolution of the 
expansion of defense rights within the area of freedom, security 
and justice*°. Member States in the negotiations that define the 
contents of the Directives on the rights of defense resist the 


legislative identification of the sanctions applied to violations of 


28CJEU, 6.10.2020, Quadrature du net and others, joined cases C-511/18, C- 
512/18 and C-520/18, ECLI:EU:C:2020:791, not yet published, parr. 222; 2.3.2021, 
Prokuratuur, C-746/18, ECLI:EU:C:2021:152, not yet published, par. 41. 

29CJEU, 22.6.2023, K.B. and F.S., C-660/21, op. cit., par. 48. 
30CJEU 8.12.2022, HYA and others, C-348/21, ECLI:EU:C:2022:965, not yet 
published. 
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the envisaged prerogatives (Soo, 2017). 

Overall, the CJEU adopted a holistic approach regarding the 
interpretation of the provisions regulating the remedies within 
the Directives (Beck, 2012; Pivaty, 2018). The difficulties of the 
Euro-unitarian legislator finds an agreement that appears to 
follow the path of praetorian intervention. The near future will 


show the path the CJEU will follow in this sector. 
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